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IN THE 
Supreme Court of Appeals of Virginia , 
AT RICHMOND. 
Record No. 1735 
.VIRGINIA BOWMAN WITTE, HOWARD L. BOWMAN 
AND MARY FLOYD BO:WlfAN BERRY 
versu,s 
:H\RED HARPER, ADlVIINISTRATOR C. T. A. OF THE 
ESTATE OF WILLIE A. BOW~IAN, DECEASED, V. 
ESTELLE FRAZIER, ANNIE H. FORD, AND S. H: 
\VILLIAMS AND D. A. ROBERTSON, TRUSTEES. 
To the HonQrable Chief Justice and .A.ssoc-iate Justices of the 
Sup're'lne Court of Appeals of Virginia: 
Your petitioners, Virginia Bowman· Witte, Howard · L. 
Bowman, and 1\rlary Floyd Bowman Berry, would respect-
fully show that they are aggrieved by a final· decree of the 
Circuit Court for the City of Lynchburg, Virginia, entered 
on the 28th day of September, 1935, in a certain proceedings 
in chancery pending in said Court, under the style of Fred 
Harper, Administrator, c. t. a. of Willie A. Bowman, de-
ceased, against your petitioners, and V. Estelle Frazier,. An-
nie H. Ford, S. I-I. vVilliams and D. A. Robertson, Trustees. 
In this petition your petitioners will hereinafter be referred 
.to as appellants, and the other parties, when referred to .col-
lectively, will be referred to as appellees. 
A duly authenticated transcript of the record and exhibits 
are hereto attached and presented as a part of this petition, 
and it is prayed that this petition and the transcript of record 
and exhibits be read together, and if appeal is granted, this 
petition be treated as petitioners' first brief on appeal. 
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ASSIGNMENT OF ERROR. 
Petitioners assign as error the action of the lower Court 
in decreeing that V. Estelle Frazier was entitled to the sum 
of $1,000.00, to be paid out of the estate of Miss Bowman, 
as set out in the decree of September 28, 1935 (R., p. 27), 
and was likewise entitled to the sum of $195.78 in the hands 
of D. A. Robertson, Trustee. 
PRELIMINARY. 
The matters involved in this matter arose out of que$-
tions presented under the will of Willie A. Bowman, de-
ceased, of Lynchburg, Virginia; the questions being raised 
in a bill :filed by Fred Harper, Administrator c. t. a. of her 
estate, against your petitioners, who are beneficiaries under 
the said will and natural heirs at law of the said Willie A. 
Bowman, and V. Estelle Frazier, Annie H. Ford, and S. H. 
Williams and D. A. Robertson, Trustees, the latter four now 
being named as appellees in this proceeding, along with the 
Administrator. The Administrator as such is not actively 
interested in the questions presented, but filed his bill against 
the other parties interested in order to have a construction 
of the will, and for his g·uidance in administering· the estate. 
Similarly, Annie H. Ford, who filed an answer, disclaiming 
any and all interest in the matter, is likewise not interested, 
and S. H. Williams and D. A. R·obertson, Trustees, were 
made parties simply to determine the distribution of the bal-
. ance of $195.78, in the bands of D. A. Robertson, Trustee, 
being the surplus left in his hands from the sale of the prop-
erty desig'Ilated in this trial as "Windsong", after payment 
of costs of sale, taxes and othe1~ expenses of sale, and the 
amount due on the bond and interest secured in the deed of 
trust, under which sale was made, and the disposition of which 
surplus was also involved in the questions presented to the 
Court. 
THE FACTS. 
The facts of the case are not in dispute, and are set up in 
the bill and answers, which under the stipulation of counsel, 
filed and made a part of record, were agreed to be accepted 
as true, without admission on any part of the conclusions and 
inferences argumentatively drawn in tpe bill and answers 
from such facts (R., p. 27}. 
Miss Willie A. B·owman died in Lynchburg on February 27, 
1933, seized and possessed of both real estate and ,personal 
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estate, and leaving a holograph will, dated February 16, 1932, 
and codicil dated November 19,.1932-, and which .. were duly 
probated. The . Executors appointed in the will declined to 
qualify, and by proper proceedings, Fred ·Harper qualified as 
Administrator c ... t. a. Miss Willie A. Bowman and Misses 
Annie H. Ford· and V .. Estelle Frazier were intimate friends; 
and had been co-workers employed by the Lynchburg F'emale 
Orphan Asylum for a number of years. UJ).der an arrange-
ment behveen them, they built a joint home, which is known 
as No. 505 Brevard Street, Lynchburg, Virginia, and waH 
named by them "Windsong". It appears from the proceed.:. 
ings that the ladies did not have sufficient funds to provide 
the lot and building, and. under some arrang·ement between 
them, Miss Frazier put· up $1,000.00, and Miss Bowman put 
up the balance of the money, and they then borrowed the 
sum of $4,000.00, seeured by deed of trust on the property, 
with the understanding behveen them that of this $4,000.00 
lien, Miss Frazier and 1\tiiss Bowman were each to pay $1,-
000.00 (each having theretofore put up m.oney), and that Miss 
Ford, who had not put up·money, or certainly her proportion 
ate part, would owe the other $2,000.00. It will be observed 
that the arrangement was apparently made on a basis,- regard-
less of actual costs or actual money put up, that as· between 
themselves· there was a· basic value of $6,000.00 on the prop-
€rty, ·and each of the three ladies should put· up one-third. 
The property was taken· in the name of Willie A. Bowman, 
the arrangement between the parties as to their interests 
therein apparently being entirely verbal. · · 
This was the situation with respect to this property, known 
as "Windsong·" at the date of the death of 'Miss Bowman. 
The evidence shows that the parties were all intensely inter: 
ested and devoted to their joint home, or as it was referred 
to by opposing counsel in the argument before the lower 
Court, it was more or less the ''apple of their eyes'', par-
ticUlarly so as to l\tfiss Bowman. · 
· .. The will .. and codicil wiH be found on pp. 8, 9, 10 and ll 
of the reco.rd, and will be· m·ore specifically referred to later: 
· In addition to the "'Vindsong" property standing in the 
name of Miss Bown1an under the· arrangement as above sng- . 
·gested, and which was subject to the lien of the deed of trust 
for $4,000.00, and to the tangible personal property owned 
·by Miss Bowman, and most of which was specifically be-
queathed, l\tfiss Bowman owned both other real estate and 
considerable intang·ible property. Her intangible personal 
property was up as collateral With the First National Bank 
·of Lync.hburg for certain · indebtednes,s there. 
At the date of the death of Miss Bowman, and for som~ 
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time thereafter, all securities were depressed, and it was not 
thought that the collateral up with the First National Bank 
would be sufficient to pay out the indebtedness there, and 
further, that it was likely that there would be a considerable 
deficit, which would be a charge against the real estate of 
Miss Bowman. This point is important in connection with 
the questions here involved, and will later be shown. 
Miss Bowman also owned property designated as No. 504 
Westwood A venue, on which she had put a deed of trust to 
secure a bond of $2,000.00. The bond had been placed with 
the Lynchburg Trust & Savings Bank, first as collateral for 
a note of $500.00, which she had borrowed on November 28, 
1932, and on January 4, 1933, she borrowed an additional 
$500.00 from the same bank, with the same collateral. Thus, 
at the death of l\1:iss Bown1an, the property No. 504 West~ 
wood .A venue was subject to the deed of trust for $2,000.00, 
the bond representing the same being up as collateral for a 
total indebtedness of $1,000.00 at the Lynchburg Trust & Sav-
ings Bank. 
She was also the owner of property No. 500 Westwood 
Avenue, which was apparently free of liens. 
Under later developments, the First National Bank hav-
ing delayed to foreclose on the collateral held by it, the loan 
at that Bank was paid out in full by the collateral, and there 
was a balance of several hundred dollars from the sale or 
collteral, which was turned over and paid to the Adminis-
trator c. t. a., and is still held by him awaiting the termination 
of this proceeding. 
No one has raised any question whatever about the tangible 
personal property, which, as stated, has been practically all 
devised and distributed, and the questions here involve only 
the $195.78. surplus in the hands of the Trustees from the 
sale of "Windsong", the balance in the hands of the Admin-
istrator from the sale of collateral, after paying off the in-
debtedness due the First National Bank, and the propertie~ 
designated as No. 500 and No. 504 Westwood A venue, and the 
effect of the will of Miss Bowman on these sums and proper-
ties. 
The above outlines the situation which existed at the dato 
of the death of Miss Bowman. Under her will she devised 
tl1e property No. 500 and No. 504 Westwood Avenue to peti-
tioner, Virginia Bowman Witte, a sister of the deceased, and 
also such stocks as were left after satisfying the debt to the 
First National Bank of Lynchburg,_ were left i'n trust during 
the life time of Virginia BoWman Witte, deceased, and pro-
vided that no sale should be made Without the approval of 
the Executors, and their adviser, J. Doniphan Owen. The 
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balance of the stocks, and also property No. 500 Westwood 
A venue were left after the death of Virginia Bowman Witte 
to Howard L. Bowman, a brother ·of the d~ceased. The prop-
erty No. 504 Westwood A venue was left after the death of 
Virginia Bowman Witte to Mary Floyd Bowman Berry. 
With reference to the property No. 505 Brevard Street, 
the home of Miss Bowman, and which was known as "Winil · 
song", the original will provides ·as follows: 
''The property_ known as 505 Brevard Street belong~:> 
equally to Annie H. Ford, V. Estelle F'razier and me, Willie 
A .. Bownia'n. My share in this property I give to Annie H. 
Ford and V. Estelle Frazier, on condition that they carry 
the mortgage and 1ceep the property ·up. If they do not wish 
to remain at '' Wingsong'' as their residence, they may sell 
it, by mutual consent. If one 'vishes to live there and the 
other does not, I leave my entire interest to the one who 
makes it her home, the terms qf the division being made by 
the two parties concerned, Annie H. Ford and V. Estelle Fra-
zier." (Italics supplied.) 
Showing the solicitude of 1\Ess Bowman for her home 
'' Windsong' ', the will proper contains a further provision : 
"All the furniture at 'Windsong' I wish kept in place ex-
cept 1\fother 's bed and extra beds now in storage, the dresser 
in my room, the love seats, two pull-up chairs and corner 
seat, lounge and sleeply hollow chair in sun room and marble 
· top table in kitchen. These, with the old family chairs, I 
want Virginia Bowman Witte to use as long as she need:.; 
them, returning t.hmn to '\Vindsong' when she has no use 
for them, except the love seats and the old clock. I want kept 
in family according· to wish of Virginia Bowman Witte.'' 
The codicil, in the form of a letter addressed to ''Dear An-
nie and Estelle'' (:Niiss Ford and 1\fiss Frazier) amplified and 
explained further the intentions of the testatrix, 'vith refer-
ence to 'Windsong', and will be found on pages 9, 10 and 
11 of the Record. It attempted to explain the financial con-
dition with r~gard to that nroperty, ~tating as follows: 
''The present indebtedness is the bond for $4,000.00 due 
the Lynchburg Female Orphan Asylum. One-fourth of this! 
I owe, according· to our agreement. To. meet this, I should 
like for you to use $1,000.00 from the- bond recently made at 
the_ Lynchburg.- Trust & Savings ~ank on 504 Westwood Av~-
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·nue. If it is possible to save this property from sale, I hope 
it 1nay be done. 
"The furniture bought for 'Windsong', I want left in the 
house, and any other articles that have no family signifi-
cance. I do not want a;nything sold, but wish the family to 
have any articles of family association that they may wish 
tp hold in the family possessions. 
''If you two wish to assurne the financial obligations, re-
maining· after the settlement of my part, I want you to share 
the place equally. Of this amount of obligation Estelle is 
responsible for $1,000.00 and Annie for $2,000.00, as you un-
derstand. While I should like for you to continue to live at 
Windsong, I leave this decision to you. If either of you 
should want to hold the place exclusively; you can adjust it 
as you wish. If Annie does not wish to continue the obliga-
tion for $2,000.00, I think Estelle would have no trouble in ar-
ranging the 1natter, in 1tJhich case Estelle will pass into sole 
ownership. You will understand why I mention this. 
"Should this latter arrangement be made, there will bt! 
enough money left from the bond on 504 Westwood to pay 
bankruptcy costs for A. C. Witte, and he and Mrs. Witte 
might come and live with Estelle, paying a proportionate 
share of the living expenses from the rent of the two houses.'' 
(Italics supplied.) 
We call especial attention to the portions italicized above 
in the will and the cidicil, as follo,vs : 
First: To the provision in the original will that the "Wind-
song'' property, which stood in the name of Miss Bowman, 
the testatrix, with a lien thereon of $4,000.00, 'vhich was like-
wise executed by Miss Bowman, the holder of the legal title, 
'vas left to Annie H. Ford and V. Estelle Frazier, "on con-
dition that they carry the mortgage and keep the property 
up", with the provision that if one wishes to live there and 
the other does not, that the entire interest of the testatrix 
was left to the one making it her home; the provisions of the 
codicil showing the desire to keep the property without sale 
under the deed of trust, as shown by the statement ''I do 
.not want anything sold''; and the provision of the codicil 
that if the parties wish to a.ssttm .. e the financial obligation, 
after settlement of the part of 1\tiiss Bowman, which she pro-
vided should be take'n out of the bond on property No. 504 
Westwood Avenue, that they should then share the property 
equally, or that if either one wished to hold "Windsong-,.' ex-
clusively, Miss Frazier and Miss Ford could adjust it as 
they might wish, and if Miss Ford did not .wish to continue 
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her obligation of $2,000.00, then Miss Frazier should pass 
into sole ownership. 
· As stated above, at the time of the death of Miss Bowman, 
and for some time thereafter, the values of the securities 
·belonging to Miss Bowman and held by the Fir~t .National 
Bank as collateral, were so depressed, that it was thought 
there would be a deficit, after sale of these securities, in the 
indebtedness due the Bank, and which would he a charge on 
the other property of Miss Bowman, including the "Wind-
song" property. Meanwhile, ~Hss Ford had disclaimed all 
interest in the "Windsong" property and all obligations in 
regard thereto, and thus, under the provisions of the codicil, 
the property passed to ~fiss Frazier, subject to the conditio·ns 
and obligations imposed in the wi11 and codicil. Fearing 
that this "Windsong" property mig·ht be subject to consid-
·erable charge for a deficit which might be due the First N a-
tiona! Bank, and as the lien obligation on the "Windsong" 
property was executed sin1ply by Miss Bowman, and there 
was no legal obligation thereunder against Miss Frazier, the 
latter geemed it too risky to take over the "Windsong" 
property was allowed to go to sale under the deed· of trust, 
at which sale it was purchased by Miss Frazier at public auc-
tion, at the price of $4,855.00, which after payment of the lien 
and costs, etc., left a balance of $195.78 in the hands of the 
Trustees. This is shown by the answer of Miss Frazier 
found of Record, pp. 15 to 21, incl., as shown by the following 
statements in said answer: · 
"Shortly after the death of the testatrix and the qualifi-
. cation of her administrator, it was ascertained that the estate 
was heavily indebted, in one or more banks, for sums bo.r-
rowed by the testatrix upon certain hypothecated securities, 
whose value had shrunk to the point where, at the time of 
her death or shortly thereafter, it was generally considered 
that these collaterals were insufficient security. At least one 
.of these creditors had concluded that its collateral was inade-
quate, and it had formulated and submitted to this respond-
ent plans whereby this respondent and other devisees of 
real _estate under the will were requested to underwrite or 
g1.u~.rantee the defic~ency of such debts, as the only alternative 
to the institution of legal proceedings to subject the real es-
tate to the payment of the same. During the pendency of 
these negotiations the taxes on this real estate were unpaid 
for the year 193il, and bad gone delinquent, the semi-annual 
instalment~ of intere~t. on the loan secured on 'Windsong' 
. h~d not been paid by the administrator, apparently for lack 
of funds, and consequently your respondent found that it 
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was entirely beyond her means to undertake the payment of 
the obligations in arrears and to assume liability for other 
debts of the testatrix, as requested by her creditors, particu-
larly in view of the threatened litigation that might subject 
all real estate to the payment of debts. In view of the de-
fault aforesaid in the payment of taxes and of interest upon 
the debt held by it, the Lynchburg Female Orphan Asylum, 
holder of the first lien debt on the vVindsong property, de· 
cided, for reasons· satisfactory to itself, to foreclose the 
same e • "" and your respondent for the protection of her in-
terest and to carry out the wishes of the testatrix, became 
the purchaser thereof, for the sum of $4,855.00." (R., pp. 17 
and 18.) 
Again, in the answer (R., p. 20), the respondent denies that 
she had declined to assume the burdens, but refers to the 
fact that in furtherance of the plan evidenced by the will ~ 
the respondent was to come into sole ownership and to assume , 
the indebtedness thereon to the .extent of $3,000.00. Oddly,k 
accept the property under the will, and assume the indebt.e~- .cE:: 
however, the position is taken that though she refused to 
ness, yet that by allo,ving the property to go to sale and 
purchasing it, she assumed the indebtedness, because she her-
self made arrang·ements to borrow money and give a deed 
. of trust on the property to enable her to pay for it. 
Attention is called to the fact also that Miss Ford in her 
answer, in which she disclaims all interest in the property, 
refers to the fact that the testatrix effectuated the arrange-
ment with reference to "Windsong'' "by devising to this 
respondent and V. Estelle Frazier, or the one desirin,q to asw 
sume the unpaid portion of said mortgage obligation, the en-
tire interest of the testatrix in said property". 
The matter was argued before the lower Court, which 
adopted the view of V. Estelle Frazier, that Miss F:razier was 
entitled to the payment of the sum of $1,000.00 out of the 
estate of Willie A. Bowman, on the basis that it "ras a debt 
against the estate, and that unless paid, it should be collected, 
first, out of the property No. 504 W eshvood A venue, since 
the will apparently attempted to charge it against that prop-
erty, and if not paid out by that, it should then be paid out 
of the balance in the hands of the Administrator, and if there 
should be any residue after that, it should be paid out of prop-
crtv No. 500 Westwood Avenue. 
The contention of the heirs is that the "Windsong" prop-
erty was devised subject to conditions which were not per-
formed, a.nd therefore the devise failed, that the $1,000.00 
of indebtedness due by Miss Bowman as behveen the parties 
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was paid throug-h the sale of the property, and thus dis-
charg-ed; that the conditions of the will not having been per.:. 
formed, Miss Bowman in effect died intestate as to the 
"Windsong-" property, which was entirely in her name, sub .. 
ject only to the lien thereon, and that the interest of the 
other parties therein 'vas disposed of in the. same manner, 
and their proportion of the indebetdness paid off in the same 
manner, as was the interest and indebtedness of Miss Bow-
man, namely, throug-h the sale o: the respective interests of 
the parties under the deed of trust, and that the balance in 
the hands of the Trustees should be divided equally between 
the estate of Miss Bowman and V. Estelle Frazier, since Miss 
Ford by consent of all parties had dropped out. 
ARGUMENT. 
All italics in this note are supplied unless otherwise speci-
fied. 
As stated above, the sole question is as to the effect of the 
'vill of Miss Willie Bowman with reference to the property 
designated as "Windsong", as no question is being· raised 
with reference to the provisions of the final decree, as to the 
method provided for the payment of the sum of $1,000.00 to 
Miss Frazier, if she be entitled to such payment. This in-
volves two questions, first, was the "Windsong'' property de-
vised subject to condition, and second, if so devised, has the 
condition been complied with. 'V e shall take these up in or-
d~r. 
FirRt : Was the '' Windsong'' property devised subject to 
condition? 
As preliminary to this, we call attention to ce·rtain well es-
tablished principles, to the effect that testators may devise 
their property subject to such conditions as they may wish, no 
matter how capricious these conditions may be, so long as such 
conditions are neither immoral nor contrary to public policy, 
or the law. Certainly, there can be no contention here that 
the caondition w~ claim .comes within the exception. In this 
connection, it is well to bear in mind the well settled princi-
ple that: 
''The purpose of construing and interpreting a will is to 
ascertain the intention of the testator as expressed in the will; 
but where such intention is expressed in the will, there is no 
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need for judicial construction and interpretation, and it should 
not be resorted to or be permitted.'' 40 Cyc. 1382. 
The conditions attached to a devise must be preformed in 
the manner prescribed. For instance, the condition that the 
beneficiary sha.ll pay certain debts or a sum of money to an-
other is ~alid and must be performed. 40 Cyc. 1710. Like-
wise, it is held : 
''Where the condition attached to the gift is that the bene-
ficiary shall part with some consideration, it is held to be pre-
cedent. When security is required to be given for the per-
formance of the condition, it is construed as a condition prece-
dent to taking the estate. And a devise, conditioned upon the 
devisee giving bond within a certain time ·not to marry a des-
ignated person is upon condition precedent. A condition that 
the devisee do, or abstain from doing, a certain act is a condl .. 
tion, precedent; as, for example, that he ·marry or do not 
marry without the consent of Trustees, or that he marry 
into a certain family, or that he give up low company and fre-
quenting public houses.'' Alexander on Wills, Vol. II, page 
1490. . 
''The general rule is that a de-vise or bequest upon a con-
dition precedent does not become effective until the condition 
is performed. It is the essence of the disposition that it shall 
not become operative until the condition precedent is fulfilled, 
and the estate does not vest where the performance is not ac-
complished, no matter the reaso-n for non-fulfillment. . 
"When a condition precedent embraces several require-
ments, the estate does not vest until all of them have been 
complied with. A. legacy .upon a condition precedent, not per-
formed, falls into the residue, or, in the absence of a residuary 
gift, will pass to the next of kin, as estate undisposed of by 
the will.'' Alexander on Wills, Vol. II, page 1491. 
We have given the above general authorities only, as we 
believe the-proposition set forth too clear and well settled 
to need further citation or authorities. 
The question comes then, was the '' Windsong '' property 
conveyed subject to condition. We submit that this is clear 
from a reading of the will and codicil. The will itself states 
as follows: 
''My share of this property I give to Annie H. Ford ·and 
V. Estelle Frazier, on condition that they carry the motgage 
and keep the ·property up." 
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This is made clearer in the codicil, which expresses the con-
dition in further different language, as follows: 
"If it is possible to save this property from sale, I hope 
it may be done * • *. If you ~oish to assume the financial 
obligation remaining after the settlement of my part, I want 
you to share the place equally." 
The above codicil proceeds further and provides that if 
"Annie'' (1\Hss Ford) does not 'vish to continue the obligation 
of $2,000.00, that then she thought Estelle would have no 
trouble in arranging the matter 
''in which case Estelle will pass into sole ownership * ~ * . 
Sho1f.ld this latter arran_qetnent be made· there will be enough 
money from the bond on 504 Westwood to pay bankruptcy 
costs for A. C. Wittee and he and Mrs. Witte might come and 
live with Estelle.'' 
It will be observed from the above quotation that the will 
itself specifically left the interest in the property to Miss Ford 
and ~fiRs Frazier "on condition that they carry the mort-
gage". -The codicil expresses the desire to save the property 
from sale, evidently unquestionably referring to the· sale un-
der the deed of trust, and provides .that if they "wish to as-
sume the financial obligation'', and ag~in refers to ''in 'vhich 
case'' and later, "should this latter arrangement be made". 
We submit that the intention of the testator is clear that it 
was her desire to save the property from sale under the deed 
of trust, that the purpose of the testator was to prevent this 
and save the property in which she was so much interested, t.o 
be retained as a home for Miss Frazier and Miss Ford, or the 
one 'vho should assume the obligation on th(l property. ·The 
further purpose to be a~omplished was that in the event this 
should be done} then and only then did Miss BoWinan pro-
vide for the payment of $1,000.00 on the indebtedness. In 
other words, what Miss Bowman, in effect, stated in her will 
was as fol1ows: 
That the "Windsong'' property, \vhile st~nding in her 
name, and the obligation and deed of trust .on which were exe-
cuted by her, and her leg-al obligation was hers alone, yet Miss 
Frazier and 1\.fiss Ford were each entitled to a one-third in-
terest, and of. the obligation Miss Bowman owed $1,000.00, 
~{iss Frazier $1,000.00, and :Miss Ford $2,000.00. Miss Bow-
man recog·nized her legal obligation and gave the other parties 
an option, saying that the estate would either keep the prop-
·. 
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erty and assume all obligations in regard thereto, if Miss Ford 
and Miss Frazier wished it that way, or that they, or either 
of them, could take the property, by assuming the obligation 
on it, thus preventing public sale, and in which event the Bow-
man estate would pay $1,000.00, her part of that obligation. 
Second: Has the condition been complied 'vith? 
1\Hss Ford promptly renounced all interest, as she had a 
right to do, under the will, and we submit that. Miss Frazier 
has in effect done the same thing. She certainly did not 
assume the obligation, but instead specifically refused to do so, 
on account of the fact that she feared an additional liability on 
the property from the general indebtedness of Miss Bowman. 
This Miss ·Frazier specifically .states in her answer. She 
elected to allow the property to go to sale under the deed of 
trust, contrary to the condition of the will that she would 
'' carry the mortgage' ' and. to. the condition of the codicil that 
she'' assumes the :financial obligati9n remaining after the set-
tlement of my part". 1\Hss Frazier, by her actio;n, repudiated 
and renounced the provisions of the will as to the "Wind-
song" property and she thereby not only allowed it to go to 
sale under the deed of trust, contrary to the intention of tha 
testator, if' the property 'vas to be taken under the will, but 
further subjected the estate to the risk of a deficit at the 
sale at public auction. Had there been a deficit, Mis§i Frazier 
would have been in no ·way liable for it. She surrendered 
her interest and her rights under the will, in order to avoid 
this risk to herself. Had she accepted under the will, and 
had there been a deficit at the sale, she would have been per-
sonally liable for the deficit, since she must assume the ob-
ligation, or even had she claimed as a part owner under the 
verbal arrangement, which is recognized in the will, she 
would have been still personally liable for her proportionate 
part of such debt. She was unwilling to take this risk, and 
so states in her answer. 
It is to be noted that, while legal title was in the estate 
of Miss Bowman, Miss Frazier does not hold her title under 
the will of Miss Bowinan, but purchased the property at 
the public sale7 and took title from the Trustee. An examiner 
of the title to this property would not be in any way re-
ferred to, or go through the will of :Miss Bowman, but would 
start at the deed from the Trustee to Miss Frazier'· from 
there back to the deed of trust, and from there back to the 
deed to Miss Bowman. Certainly, so far as the record is con-
cerned, it could not·Qe said that Miss ·Fra~er took under the 
will, and she did not in fact do so. 
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It was argued in the lower Court that Miss Frazier in ef-
fect a~omplished the same purpose by buying at the deed 
of trust sale for a 8ufficient amount to pay out the indebted-
ness. This is a mere circumstance, as the property might 
just as well have been purchased by some one else, or if 
there had not been other bidders, it would have been pur-
chased at less than a sufficient amount to pay out the debt and 
the Bowman estate would have been liable for the balance. 
The question was also asked at the argument in the lower 
· Court as to what became of the interest of Miss Frazier in 
the property. The answer is simple:. Her interest was sold 
to pay the indebtedness thereon, just as the interest of Miss 
Bowman was sold to pay her indebtedness thereon. 
The will of Miss Bowman was specific that the $1,000.00, 
her responsibility on the deed of trust between the parties, 
should be paid, provided the other parties assumed the bal-
ance of the obligation. It was to be paid on her obligation, 
which was secured by the deed of trust. As the matter was 
handled, the deed of trust obligation of Miss Bowman was 
paid by the sale of the property itself. The $1,000.00, which 
she provided in her will was to be paid, was on her obliga.,. 
tion, which is now paid off aud out of existence, and nowhere 
does she provide for a sum of $1,000.00 to be paid on the le-
gal oblig·ation of Miss F·razier subsequently incurred of her 
own free will and accord, when she borro·wed money in or-
der to pay the purchase price bid by her at public auction. 
The will provided that the $1,000.00 should be paid on the 
then existing· obligation of lVIiss Bowman, provided the resi--
due was 3s~umed bv :Miss ·:B...,razier. The decree of Court 
provided that after ·that obligation was out of the way and 
paid through the sale of 1\tiiss Bowman's property, the sum 
of $1,000.00 is to be paid to Miss Frazier, and which she, of 
course, would be at .liberty to apply on her own individual 
oblig·ation, if she so desires, or to use it in any way she might 
see fit. 
As a matter of fact, there was no way under which the 
$1,000.00 could be raised, as provided in the will of Miss 
Bowman, which provided that it should be taken out of the 
$2,000.00 bond made by her, and which was then up as col-
lateral at a bank for a loan of $1,000.00. This $2,000.00 bond 
was an obligation of Miss Bowman and not an asset in the 
estate. Certainly, .the Administrator, after her death, could 
not borrow any further sums on this bond. However, the 
intention of th~ will is clear, and we think that equity, if 
1\Hss Frazier had performed the conditions of the will and 
assumed the obligation, would have so provided that the es-
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tate of ~fiss Bowman would have been liable for the $1,-
000.00, and would have provided that it should be a lien on 
the property, No. 504 Westwood, according to the intention 
of Miss Bowman. How·ever, the conditions of the will, as 
shown above, were not perforn1ed, and on the contrary, Miss 
Frazier deliberately, a.ud for reasons stated in her answer, 
refused to perform, and elected to follow the other course. 
Considerable point was made at the hearing in the lower 
Court that the fact that the property 'vas allowed to go to 
sale under the deed of trust 'vas iinmaterial, since, if Miss 
Frazier had admittedly taken possession under ~the will, she 
would still have had the rig·ht to sell. This is unquestionably 
true, but there is a vast difference between the forced sale 
under the deed of trust of a property in 'vhich the testatrix 
was deeply interested, and for which she.had a real affection, 
and a right.in the beneficiaries to sell privately to such pur-
chasers as they might select, and keep the ,property in good 
hands. . 
Of course, it is . immaterial that at the public sale Miss 
·Frazier happened to buy it, and that it happened to bring 
sufficient to pay off the indebtedness, with a small surplus 
over. There was a risk that it- might be bought by undesir-
able persons, and that it might not bring sufficient to pay 
the indebtedness. Miss Frazier subjected the estate to both 
of these risks. 
It was the privileg·e of :Miss Bowman to attach such condi-
tions as she saw fit, with reference to her interest in the prop-
erty, and for the protection of her estate. She did this, and 
Miss Frazier el~ted not to accept under the will, but to take 
another procedure, in order to acquire the property sepa-
rate and apart from the will. Certainly, there was no in-
dication in the will that l\1iss Bowman intended to make a 
bequest of $1,000.00 to 1\Hss Frazier or Miss Ford, or either 
of them. 
The foil owing language of this Court, we think pertinent. 
In Rutherford v. Mayo, 76 Va. 117, Judge Anderson stated as 
follows: 
''One entitled to benefit under an instrument, must, if he 
claims that benefit, abandon every rig·ht the assertion 
whereof would defeat even partially any of the provisions 
of that instrument.'' 
Similarly, Judg·e Staples in 76 Va. 846, quotes Rosslyn,. 
as follows: 
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''·You cannot act; you cannot come forth to a court of jus-
tice claiming in repugnant rights. When you claim under 
a deed, you must claim under the whole deed together; you 
·cannot take one clause and advise the Court to shut their 
eyes ag·ainst the rest.'' 
The present position of Miss Frazier is directly in the 
teeth of the two above quotations. She allowed the property 
to go to sale, contrary to the 'vishes of the testatrix, and she 
subjected the estate to the risk of a deficit at the sale, and 
she refused and failed to assume the obligation required as 
a condition for her to take over the property. In short, hav-
i:hg refused to perform the condition, and taking an entirely 
separate .and independent course, she now comes before the 
Court and asks the Court to give her the benefits of the pro-
vison of the will with reference to the item of $1,000.00, 
which ~[iss Bowman provided should be paid, on Miss Bow-
man's own obligation, provided the conditions of the will 
were performed. That obligation has been paid and is no 
·longer in existence as a debt. 
Miss Bowman had an absolute rig·ht to protect her n~xt of 
kin and devisees who were interested in the estate from any 
obligation as to her bond on the "Windsong" property, ex-
cept to the extent of $1,000.00, and providing that the other 
parties might take it if they would assume the remainder of 
$3,000.00, and thereby relieve the estate. :Her intention to do 
this, and also to prevent a sale at public auction, to which 
there is in the mind of most people a certain stigma, and 
which, as the will shows, was especially repugnant to Miss 
Bown1an, was clear and unnustakable. Miss Frazier did not 
see fit to perform the conditions, and thereby allowed the 
public sale, and the risk to the balance of the estate attendant 
thereto, 'vhich 'vas directly contrary to the purpose and in-
tent of the 'viii. 
We submit that this intent is clearly shown, and the fol-
lowing quotation from M oo1·e v. Powell, 95 Va. 258, 22 S. E .. 
172, is very pertinent: 
"As was said by l{eith, P., in TVaring v. Bosher, 91 Va. 
289: 'The. object of courts in construing wills, is to arrive 
at the true intent of the testator, but that intent is to be gath-
ered from the language used. Conjecture, it has been said, 
cannot be permitted to usurp the place of judicial conclusion, 
nor supply 'vhat the testator has failed sufficiently to indi-
cate. The intention must be collected from the 'vords of 
the will, for the object of construction is not to ascertain the 
presumed or supposed, but the expressed, intention of the 
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testator; that is, the meaning which the words of the will, 
correctly interpreted, convey.' '' 
To the same effect, see Teese v. Kyle, 96 Va. 387, ~91; 
.Hatcher v. Hatcher, 80 Va. 169, 171. 
We also refer to the case of BTown v. Brown, 79 Va. 648, 
654, 'vhere, in dealing with the question of an election by a 
devisee, whether to accept or reject a devise, the Court said: 
"They are entitled to elect whether they will receive and 
hold the estate devised then1 by the will and pay the debts, 
or decline to receive the san1c and avoid the debts." 
In the present case, l\iiss Frazier elected to decline the de-
vise and avoid the assumption of the obligations thereon, and 
the possibility of a deficit in the estate of Miss Bowman, 
which might be a charge on the property. Having done that, 
she is bound by her election. She cannot both approbate and 
repudiate the will. That she did refuse to ~ccept is better 
shown by her own answer, and the reasons therefor given, 
stating that she would not consent to guarantee any deficit in 
the bank indebtedness after applying the collaterals held by 
the bank, and further sets forth that taxes and interest were 
in arrears and that it was ''entirely beyond her means to 
undertake the payment of ohligatiqns in arrears and to as-
sume liability for other debts of the testator, as requested by 
her ( 1\fiss Bowman's) creditors". As stated above, vet·y 
oddly she later refers in her anAwer to ''having personally 
assumed the indebtedness on said real estate to the extent 
of $4,000.00, etc.'', when, in point of fact, her answer shows 
that· the ipdebtedness was paid off and obligation cancelled 
through sale of the property. 
It is respectfulily submitted that the property was ex-
pressly conveyed, subject to conditions, and that these condi-
tions were not only not performed, but were expressly repu-
. diated, and that Miss Frazier, for reasons sufficient to her, 
refused to comply with the conditions and accept the prop-
erty under the conditions. 
The conditions, subject to which the $1,000.00 was to be 
-paid on the indebtedness, not having been performed, and 
there being no legacy in the will to Miss Frazier for $1,-
000.00, the Court was cle.arly in error in directing that this 
sum should be paid to Miss ·Frazier. In entering the decree, 
the Court expressly disregarded the provisions of the will, 
·setting up the conditions under which this $1,000.00 was to 
. be paid, and in effect, is making a present to Mis·s Frazier out 
of the estate, of $1,000.00, thereby taking i~ from the other 
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devisees, who are. the next of kin (sister, brother and niece 
of the testatrix), and therefore favored in law, as shown 
by the follo·wing quotation : 
''Where any ambiguity exists in a 'vill unless there is a 
manifest intention to the contrary, the presumption that the 
testator intended that his property should go in accordance 
with the laws of descent and distribution will be applied as 
an aid in construing the will ; hence such a construction 
should be given the will as favors the heirs at law, or next of 
kin, in preference to disinheritance, or to strangers, or pel"-
sons not so closely related to the testator, and the heirs at 
law will not be disinherited by mere conjecture, but only by 
express words in the will or by necessary implication arising 
from them.'' 40 Cyc. 1412. 
THE BALANCE IN THE liANDS OF TRUSTEES. 
The question here involves also the disposition of the bal-
ance of $195.78 left in the hands of the Trustees from the 
sale of the "Windsong'' property, after payment of the iri-
debtednegg secured, interest, costs and ta.xes. 
The question of the disposition of this fund depends, as we 
see it, entirely on the decision on the other questions involved. 
If 1\Hss Frazier had taken unqer the will, clearly the surplus 
from the sale would belong to 1\fiss Frazier. If she did not 
take under the will, then the surplus, so far as the legal title 
is concerned, would belong to the· estate of :Miss Bowman. 
It is our contention that Miss Frazier in fact renounced all 
interest in the property, just as did Miss Ford, and thereby 
subjected the estate of Miss Bowman to all responsibility, 
and that this being true, this balance rightfully belongs to 
the estate of Miss Bowman. In any event, even if you disre-
gard the fact that Miss Frazier renounced all interest, and 
it should be held that she was entitled to one-third interest 
in the property, as between her and the estate of Miss Bow-
man, she would still only be entitled to one-third of this sum, 
as an o'vner of a one-third interest in the property. 
CONCLUSION. 
In view of the above, it is respectfully submitted that the 
lower Court was in error in holding that l\fiss Frazier was 
entitled to the payment of the sum of $1,000.00 out of the 
estate of 1\tfiss Bowman, and providing for this payment as set 
out in the decree, because of the fact that, Miss Frazier re-
fu~ed to comply with the conditions prescribed in the will, in 
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that she refused to assume the obligation, and allowed the 
property to go to public sale, contrary to the intention of 
the testatrh:, and also subjected the estate to all risks in 
connection therewith, and relieved herself of all responsibility 
in connection therewith; that having thus protected her own 
interests as she thoug-ht proper, she cannot now repudiate her 
acts and claim the benefits of the will; that she, in fact does not 
hold title under the will, but under the deed from the Trus-
tee; and that she, therefore, has no interest in the estate of 
Miss Bowman and no interest in the balance in the hands of 
the Trustee, in any possible event as to two-thirds thereof, 
and in fact as to none thereof. 
Petitioner therefore prays, in consideration of the above, 
that the decision of the lower court be reversed, and that this 
Court enter such decree as the lower court should have en-
tered, denying any and all rights of 1\IIiss Frazier against the 
estate of Willie A. Bowman, and the property left by her, 
and in the fund in the hands of the Trustees, and awarding 
costs to your petitioners against the said V. Estelle Frazier, 
and to this end that an appeal and supersedeas be awarded to 
decree of the Circuit Court for the City of Lynchburg, en-
tered on the 28th day of September, 1935. 
Cotmsel for petitioners desire to state orally the reasons 
why the appeal prayed for should be grantee)., and in the event 
the same will be gTanted, will use this petition as their open-
ing brief. 
A copy of this petition was, in pursuance of Rule II of 
this Court amended, delivered to S. H. Williams, attorney for 
the parties in interest, other than the petitioners, on the 7th 
day of November, 1935. 
Respectfully, 
VIRGINIA BOWMAN WITTE, 
HOWARD L. BOWMAN, 
MARY ·FLOYD B0~1:AN BERRY, 
By CASKIE & FROST, Attorneys. 
The undersigned attorneys, practicing in the Supreme 
Court of Appeals of Virginia, do certify that in our opinion 
the decree complained of in the foregoing petition should be 
reviewed by the Supreme Court of Appeals for the State of 
Virginia. 
Respectfully, 
,JAS. R. CASKIE, 
E. MARSHALL FROST. 
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The undersigned attorney for V. Estelle ·Frazier and An-
nie H. Ford, S. H. Williams and· Douglas A. Robertson, Trus-
tees, and Fred Harper, Administrator, has acknowledged re-
ceipt of the above petition, this 7th day of November, 1935. 
S. H. vVILLIAMS. 
Received Nov. 9, 1935. 
M. B. W .A.TTS, Clerk. 
Nov. 20, 1935. Appeal and s~tpersedeas a'varded by th~ 




Pleas before the Honorable Don P. Halsey, Judge of the 
circuit court of the city of Lynchburg, at the court house 
thereof, on the 28th day of. September, .A. D., 1935, and in 
the 160th year of the Commonwealth. 
Be it remembered that heretofore, to-wit, at Lynchburg cir 
cuit court, on the 11th. day of J\farch, 1935. 
Fred Harper, Administrator c. t. a. of Willie A. Bowman, de4 
ceased, 
against · 
Virg·inia Bowman Witte, Howard L. Bowman, Mary Floyd 
Bowman Berry, V. Estelle Frazier, Annie H. Ford and S. 
H. Williams and D. A. Robertson, Trustees. 
This day cam.e Fred IIarper,. Administrator c. t. a. of 
·Willie A. Bowman, deceased, ·by his attorney, and prayed 
leave to file his Bill against the above recited defendants pray-
ing construction by the Court of the Will of Willie A. Bow-
man, deceased, and advice as to the administration of the &s-
tate, which leave being gTanted the same· is accordingly filed. 
And thereupon came Virginia Bowman Witte, Howard L. 
Bowman, lVIary Floyd Bowman Berry, by their attorll:_ey, and 
prayed leave to file their Answer to the said Bill, which leave 
being· granted the same is according·ly filed; and thereupon 
came V. Estelle Frazier, by her attorney, and prayed leave to 
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file her Answer to the said Bill, which leave being granted 
the same is accordingly filed; and thereupon ca~e Annie H. 
Ford, by her attorney, and prayed leave to file her Answer to 
said Bill, which leave being granted the same is 
page 2 ~ according·ly filed; and thereupon came D. A. Robert-
son, acting Trustee, and prayed leave· to file his 
Ans\ver to said Bill, which leave being g-ranted the same is 
acccordingly filed ; 
Upon considertion whereof it is hereby ordered that this 
cause be' docketed and set down for hearing. 
The Bill referred to in the foregoing .decree is in the 
words and figures following, to-wit~ 
To the Honorable Don P. Halsey, Judg·e of the Circuit Court 
Court of Lynchburg, Virginia: 
Your complainant, Fred Harper, Administrator, c. t. a. of 
Willie A. Bowman, deceased, respectfully shows unto Your 
Honor as follows : 
1. Miss Willie A. Bowman, a resident and citizen of Lynch-
burg, Virginia, died in said City on the 27th day of Febru-
ary, 1933, seised and possessed of an estate including both 
the real and personal property, referred to in her will and 
codicil hereinafter mentioned. 
2. Miss Bowman executed a holograph will dated Febru-
ary 16, 1932, and a hologTaph codicil thereto dated Novem-
ber 19, 1932. 
3. By the terms of said will and codicil certain Executors, 
Executrices and advisors were appointed, all of whom de-
clined to qualify; and at the request of the parties entitled to 
qualify as administrators, your complainant presented the 
said will and codicil for probate and the same were duly pro. 
bated in this court on ApFil 7, 1933, and complainant quali-
fied as Administrator c. t. a., of the estate of said decendent: 
Copies of the said will and codicil and certificate of quali-
fication are hereto attached as a part hereof. 
page 3 } 4. By the. terms of said Will, the property st~nd. 
ing in the name of the decedent, known as 505 Bre-
vard Street, is recited as belonging· equally to Annie H. Ford, 
v .... Estelle Frazier, and the decedent, under some suggested 
verbal agreement not specifically set forth. 
And the said decendent, ·in her will, devised her share in 
said property to the said Annie H. Ford and V. Estelle 
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Frazier, ''on condition that they carry the mortgage and keep 
the property up''. 
The will further provides that if one of the devisees wishes 
to live in the property and the other does not, the property is 
devised to the one wishing to comply with the condition. 
By the codicil, the testator provides that while she would 
like to the. devisees to continue to live at "Windsong'', the 
name used for said property, she leaves the decision to them; 
and if either wants to hold the place exclusively the devi-
sees may adjust it as they wish. 
5. Acting· under the provisions of said will and codicil, the 
said Annie H. •Ford, 'vho had paid no part of the considera-
tion therefor, disclaimed any rig·ht in said property and de-
clared her intention to abandon all interest therein to V. 
Estelle Frazier. 
6. At the time of the death •of the said Willie A. Bowman 
there was a deed of trust-on said property, executed by her, 
dated November 2,.1931, conveying the property to S. H. Wil-
liams and D. A. Robertson, Trustees, in trust to secure a debt 
of $4,000.00 and interest, the principal being payable three 
years after date. It is obvious that this is the debt 
page 4 ~ which she refers to in the will as the mortgage". 
7. In the codicil, which she so designates, and 
which is in the form of a letter to ''Dear Annie and Estelle,.,, 
being the devisees Annie H. Ford and V. Estelle Frazier 
named in the will, is the following provision: 
''This is the statement of the present financial condition 
of Windsong and of my desire in reg·ard to its ·disposition, 
should anything- happen to me to make it necessary for final 
action to be taken. 
'Dhe present indebtedness is the bond for $4,000.00 due the 
the Lynchburg Fmnale Orphan Asylum. One-fourth of this 
I owe, according to our agreement. To meet this I should 
like for you to use $1,000.00 from the bond recently made 
at the Lynchburg· Trust and Saving·s Bank on 504 Westwood 
Avenue. If it is possible to ~ave this property from sale 
I hope it may be done. * * • · 
''If you "rish to assume the financial obligation, remain-
ing after the settlement of my part, I want you to share the 
place equally. Of this amount of obligation Estelle is re-
sponsible for $1,000.00 and Annie for $2,000.00 as you un-
derstood. While I would like for you to continue to live at 
. Windsong·, I leave the decision to you. If either of you should 
want to hold the place exclusively, you can adjust it as· you 
wish. If Annie does not wish to continue the obligation for 
the $2,000.00, I think Estelle will have no trouble arrang-
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ing the matter,-in which case Estelle will pass into sole own-
ership. You will un~erstand 'vhy I mention this. 
''Should this latter arrangement be made there 
page 5 r will be enough money left from the bond on 504 
Westwood to pay the bankruptcy costs for A. 0. 
Witte and he and Mrs. Witte might come and live with Es-
telle, paying a proportional share of the living expenses from 
the rent of the two houses ",---:-the said two houses being ob-
viously the two houses on Westwood Avenue.'' 
8. On February 16, 1932, the date the will was executed, 
there was no deed of of trust on 504 Westwood A venue. 
On November 1, 1932, 1\fiss Bowman executed a deed of 
trust on 504 We~twood Avenue, to secure a bond of $2,-
000.00 payable to Bearer on demand. The understood pur-
pose of this was· to create a satisfactory collateral for a con-
templated loan or contemplated loans from the Lynchburg 
Trust and Savings Banlc But such loans ·were not negotia-
ted by the said 1\iiss Bowman until after the codicil was ·exe-
cuted on November 19, 1932. 
On November 28, 1932, she borrowed $500.00 from the 
Lynchburg Trust and Savings Bank; hypothecating· the bond 
of $2,000.00 secured by deed of trust on 504 Westwood Ave-
nue as collateral, and on January 4, 1933, she borrowed an 
additional $500.00 from the Bank on the same collateral. 
Your Complainant is not advised what use was made of 
the proceeds of these loans ; but they were not used to pay 
any part or the debt secured by the deed of trust on "Wind-
song''. 
9. Miss Frazier continued to reside at Windsong. But 
she was un,villing to assume the indebtedness thereon as 
a personal liability, or to pay said debt or accrued interest 
thereon, and did not pay said debt or interest, because the 
estate was involved in a large indebtedness to the 
page 6 ~ First National Bank of Lynchburg, which then 
seemed likely to require the subjection thereto of 
the real estate in question, and she 'vas advised that such 
payments by her might be lost by being absorbed in said Bank 
claim. 
The property known as "Windsong" was sold under the 
deed of trust. Miss Frazier became the purchaser at the 
sale for a sum that left a balance over and above the debt 
secured and costs, which balance amounting to $195.78, the 
Trustees are holding subject to the order of this Court herein. 
10. Your complainant is not sufficiently assured of the con-
struction to be placed upon the will and codicil, to feel justi-
Virginia B. Witte, et al., v. Fred Harper, Adm'r, etc. 23 
fled in closing his accounts without invoking the aid and 
advice of this Court of Chancery. The funds in his hands 
will pay all the debts of the estate in due course. The arti-
cles of personal property disposed of by the Testator have 
been duly delivered as directed. But your complainant is · 
in doubt as to his duty under said will as to the use of the 
$2,000.00 bo~d on 504 Westwood Avenue, for the purpose of 
securing funds to pay the portion of the debt on "Windsong" 
admitted as her obligation by the Testator. The whole debt 
has been paid frmn the purchase money derived from the sale 
under the deed of trust. But ~fiss Frazier contends that 
the devise of '-'Windsong" was intended to be subject to a 
debt of only $3,000.00 instead of the $4,000.00 debt which was 
paid thereon; that she is entitled to receive from said Trus-
tees the $195.78 now in their hands; and that she is entitled 
to be reimbursed to the extent of $1,000.00, or so much thereof 
as may be available from said bond on 504 Westwood Ave-
nue; and that the provisions of the codicil would 
page 7 ~ require the Administrator to secure such reimburse-
ment to her. While· other beneficiaries, having ad-
verse interests, contend that Miss Fraizer not having paid the 
portipn of the debt admitted to be hers and ind<?.ed, not having 
paid or personally assumed any portion whatever of said 
debt, but having declined to comply 'vith the conditions of 
the bequest and having permitted the ·property to be sold 
under the deed of trust, the devise of '' Windsong '' was in-
operative and that 1\Hss Frazier is entitled to nothing what-
ever from the estate, and that the balance from said sale 
should pass to. and be collected by your complainant and ap-
plied to the payn1ent of the estate debts, including the debt 
to the Lynchburg· Trust and Savings Bank. 
Wherefore your Complainant Prays that Virginia Bow-
man Witte, Howard L. Bowman, Mary Floyd Bowman 
Berry, V. Estelle Frazier, Annie H. Ford, S. H. Williams and 
Douglas A. Robertson, Trustees, being the only parties hav-
ing any interest in the portion of the estate herein involved, 
be n1ade def(lndants to this Bill and be required to answer 
the same, but not under oath, the same being hereby ex-
pressly waived; that the Court construe the said will and 
codicil and direct your complainant as to his duties in the 
premises; that a reasonable fee be allowed your complainant 
as to his duties in the premises ; that a reasonable fee be 
allowed your complainant as attorney for his services herein, 
together with the costs of this proceeding, to be paid out 
of the funds of the estate in his hands; and that such other 
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and further orders and decrees may be entered herein as to 
equity shall seem meet. 
FRED HARPER, 
Administrator c. t. a. of Willie A. Bowman, 
deceased. 
By Counsel. 
FRED .HARPER, p. q. 
page 8 ~ Windsong, Lynch burg, Virginia. 
]tfy last Will and Testament 
Written by my own hand on this 16th day of February, 
1932, my health being excellent and tny mind perfectly clear 
and nor1nal. I am 'vriting this entirely alone and abso-
lutely without any suasion except my own wish. 
To Virginia Bowman "\Vitte, n1y sister, I leave the two 
pieces of property known .as 500 & 504 Westwood Avenue. 
I also leave such stocks as are left satisfied after the debt on 
them is paid to the First National Bank of Lynchburg. All of 
these are left in trust during the lifetime of Virginia Bow-
man Witte, no sale of any part, or the whole, to be made 
without the entire approval of my executors and their ad-
visor, J. Doniphan Owen. 
The property knoivn as 505 Brevard Street belongs equally 
to Annie H. Ford, V. Estelle· Frazier and me, Willie A. Bow-
man. My share in this property I give to Annie H. Ford and 
V. Estelle Frazier on condition that they carry the mortgage 
and keep the property up. If they do not wish to remain at 
Windsong as their residence they may sell it, by mutual con-
sent. If one wishes to live there and the other does not, I 
leave my entire interest to the one who makes it her home, 
the terms of division being made by the two parties concerned, 
Annie H. Ford and V. Estelle Frazier. 
To my brother, Howard L. Bowman, I leave my stocks 
after the death of Virginia Bowman Witte. These stocks 
are to be disposed of as he wishes. I also leave him the prop-
erty known as 500 Westwood Avenue after the death of Vir-
ginia Bowman Witte. · 
To Mary Floyd Bowman Berry I leave the mahogany 
· · card table, now in the dining room of Windsong·, 
page 9 ~ and the china hen. I also leave her the property 
known as 504 Westwood A venue, after the deatl1 
of Virginia Bowman Witte. 
To Nannie Upton, my niece, I leave the Family Bible and 
the silver candlesticks. 
To Rosa Pope, my niece, I leave the brass candelabra. 
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To Erma Bowman Darnell, my niece, I leave my sewing 
machine and father's desk. 
To Annie H. Ford I leave my musical books which are in 
the book case-secretary of the living:..room of Windsong and 
also the secretary. Also all furniture in her room not al-
ready hers. 
To V. Estelle Frazier I leave the furniture in her room and 
my older Bible. (The other Bible I leave to Annie H. Ford.) 
All of the furniture at Windsong I wish kept in place ex-
cept mother's bed, the extra beds now in storage, the dresser 
in my room, the loveseats, two pull-up chairs and corner 
seat, lounge and sleepy hollow chair in sunroom and mabie 
top table in kitchen. These, with the old family chairs, I 
want Virginia Witte to use as long as she needs them, re-
turning them to Windsong when she has no use for them, ex-
cept the loveseats and old clock I want kept in family, ac-
cording to wish of Virginia Bowman Witte. 
Executors: Annie H. Ford & Virginia Bowman Witte. 
Advisor: J. Doniphan Owen. 
February 16, 1932. Signed by my own hand-
WILLIE A. BOWMAN 
November 19, 1932. 
Windsong. 
Dear Annie & Estelle, 
This is a statement of the present financial condition of 
vVindsong and of my desire in regard to its dis-
pag·e 10 ~ position, should anything happen to me to make 
it necessarv for final action to be taken. 
The present indebtedness is the bond for $4,000.00 due the 
Lynchburg Female Orphan Asylum. One-fourth of this I 
. owe, aceording to our agreement. To meet this I should like 
for you to use $1,000.00 from the bond recently made at the 
Lynchburg Trust & Savings Bank on 504 Westwood Avenue. 
If it is possible to save this property from sale, I hope it may 
be d9ne. 
The furniture bought for Windsong I want left in the 
house and any other articles that have no family significance. 
I do not 'vant anything sold, but wish the family to have any 
articles of family association that they wish to hold in the 
family possession. 
If you wish to assume the financial oblig·ation, remaining 
after the settlement of my part, I want you to share the place 
equally. Of this amount of obligation Estelle is responsible 
for $1,000.00 and Annie for $2,000.00, as you understood. 
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While I should like for you to continue to live at Windsong, 
I leave this decision to you. If either of you should want to 
hold the place exclusively, you can adjust it as you wish. If 
Annie does not wish to continue the obligation for the $2,-
000.00, I think Estelle 'vill have no trouble arrang·ing the 
matter, in 'vhich case Estelle will pass into sole ownership. 
You will understand whv I mention this. 
Should this latter ai-rangement be made there will be 
enough money left from the Bond on 504 Westwood to pay 
bankruptcy costs for A. C. Witte and he and 1\1rs. Witte 
might come and live with Estelle, paying a pro-
page 11 ~ portional share of the living expense fron1 the rent 
· of the two houses. 
My will holds good in disposition of all properties not men-
tioned in this letter. 
As executors, I appoint Doniphan Owen, Jan1es Gilliam and 
Virg·inia Bown1an Witte. In case of death of any of these, 
I appoint Annie H. Ford as successor. If it is illegal to have 
an executor from the beneficiaries of the will, I want the above 
mentioned ladies to select some one. 
I am writing this as a codicil to my will. 
Written and signed by my own hand. 
On eve of my trip to Norfolk. 
Virginia: In the clerk's office of the circuit court of the 
city of Lynchburg·, on the 7th da.y of April, A. D., 1933. 
A paper writing, bearing date on the 16th day of February, 
1932, with a codicil thereto, bearing date on the 19th day ot 
November, 1932, purporting to be the last will and testament 
and codicil thereto of Willie A. Bowman, deceased, 'vas pro-
duced before the clerk of the circuit court of the city of Lynch-
burg, Virginia, and the said paper writing was proved accord-
ing to law by the oaths of S. J. Clements and R. B. Holt, two 
disinterested witnesses, to be wholly in the hand writing of 
the testatrix, and the said codicil was proved according to 
law by the oaths of the said S. J. Clements and R. B. Holt, 
two disinterested witnesses, to be wholly in the hand writ.. 
ing of the said testatrix, and thereupon the said paper writ-
ing with the said codicil thereto 'vas ordered to be recorded 
as the true last will and testament and codicil thereto of the 
said Willie A. Bowman, deceased. 
page 12 ~ Virginia Bowman Witte, Annie H. Ford, James 
Gilliam and Doniphan Owen, the execut~rs named 
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ni the last 'viii and testament and codicil thereto of Willie 
A. Bowman, deceased, having declined to qualify as such, 
on motion of Fred Harper (and at the request of Virginia 
Bowman Witte and Howard L. Bowman, sister and brother, 
respectively, of the decedent), who made oath as the law di-
rects, and, together with Thos. J. O'Brien, his surety, who 
justified as to his sufficiency, entered into and acknowledged 
a bond in the penalty of $10,000.00, conditioned according to 
law, certificate was granted the said Fred Harper for ob-
taining letters of administration in due form upon the es-
tate whereof vVillie A. Bowman died seized and possessed, 
with the last will and testament and codicil thereto of the said 
Willie A. Bowman. deceased, annexed. And the said bond 
was ordered to be recorded. 
Ordered that H. T. Nicholas, T. D. Christian and F'ontaine 
H. Scott, after being duly sworn for the purpose, do well 
and truly appraise the estate whereof Willie A. Bowman died 
seized and possessed, which may be produced or shown to 
-them1 and return an inventory thereof, according to law. 
Teste: HUBERT H. !tiARTIN, Clerk. 
A eopy, teste: HUBERT IL MARTIN, Clerk. 
page 13 ~ The Answer of Virginia Bowman Witte, How-
ard L. Bowman and Mary 'Floyd Bowman Berry 
referred to in the foreg·oing· decree is in the words and fig-
ures following, to-,vit: 
The joint and several answers of Virginia Bowman Witte, 
Howard L. Bowman and Mary Floyd Bowman Berry to a 
bill of complaint exhibited against them and others by Fred 
Harper, A.dministrator of Willie A. Bowman, deceased, in the 
Circuit Court for the City of Lynchburg·, Virginia. 
For answer to the cmnplainants·' bill, or so much thereof 
as i~ deemed pertinent and necessary to be answered, these 
respondents admit the allegations of the bill concerning the 
residence and death of the late Willie A. Bowman, the exe-
cution and probate of the will and codicil, and the qualifica-
tion of the administrator, as set forth in said bill. 
Further answering, these respondents say that they are 
respectively the brother, sister and niece of the said Willie 
A. Bowman, and that the condition that the devisee of the 
'' Windsong'' property carry the mortgage and keep the 
property up, -inserted by the said Willie A. Bowman in her 
said will and codicil was partly, if not chiefly, for their benefit 
and protection. The testatrix, by this condition, endeavored 
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to protect the property devised to these respondents from 
any liability on account of the debt on the ''Windsong'' prop-
erty, whether the latter property might sell for a sufficient 
sum to pay said debt or not. 
At the time the said defendant, V. Estelle Frazier, pur-
chased said property under the deed of trust, there was no 
suggestion on her part or on the part of anyone else, that she 
woul~ claim that the estate owed her $1,000.00, or any other 
sum. 
Had the ""\Vindsong" property brought less 
page 14 ~ than the debt secured thereon, then the real estate 
· devised to your respondents would necessarily 
have been subjected to pay the deficiency. 
Your respondents are advised and charg·e tl1at when the de-
fendants, V. Estelle Frazier and Annie H. Ford, refused and 
failed to comply 'vi th the conditions prescribed in the will of 
the testatrix, no matter 'vhat the reason, they elected not to 
assume the burdens imposed by that provision of the will and 
hence are estopped from claiming benefits thereunder. 
Your respondents are advised and aver that the language 
of the said will is clear and definite and needs no interprea-
tion. The defendants, V. Estelle Frazier and Annie H. Ford, 
having failed and refused to accept the burdens of the will, 
cannot now claim its benefits. 
The ''Windsong" property referred to in the bill was per-
mitted to be sold under the deed of trust of the testatrix, 
and at the risk of the estate and of your respondents, con-
trary to the expressed condition imposed by the testatrix, 
as set forth in the will and in the codicil, and the balance re-
maining from the sale of the property of the testatrix be-
came a part of the estate applicable to the payment of debts. 
The bond of the testatrix secured by a deed of trust on 
the property known as 504 Westwood Avenue, is a debt of the 
testatrix and is not an asset to be sold, collected, or dis-
bursed by the administrator. As the money for which this 
bond was negotiated was expended by the testatrix in her 
lifetime, nothing from this transaction remains to be admin-
istered. 
And having fully answered, these respondents pray to be 
hence dismissed with their proper costs in this 
page 15 r behalf expended. 
VIRGINIA BOWMAN WITTE, 
HOWARD L. BOWMAN, 
MARY FLOYD BOWMAN BERRY, 
By Counsel. 
H. C. FEATHERSTON, p. d. 
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The Answer of V. Estelle Frazier referred to in the fore-
going decree is in the words and figures following, to-wit: 
The separate answer of V. Estelle Frazier to a certain bill 
in chancery exhibited against her and others by Fred Har-
per, Administrator, etc., in the Circuit Court of the City of 
Lynchburg, Virginia: 
For ans,ver to said bill, or to so much thereof as she is ad-
vised that it is necessary that she should answer, this respond-
ent admits the all~gations of the bill concerning the residence I 
and death of the late Willie A. Bowman, the execution and 
probate of the holograph will and codicil set forth in said 
bill and the qualification of the administrator thereon. 
Further answering this respondent says that at the time 
of the death of the said testatrix a friendship of long stand-
ing was existing· behveen the said testatrix and this respond-
ent, and .Annie H. Ford, likewise a respondent herein, which 
had its beginning many years prior to that time, when the said 
testatrix was superintendent of the Lynchburg ·Female Or-
phan Asylum, and this respondent and the said Annie H. 
Ford were associated with her there. Prior to the time when 
the said testatrix announced her intention of retiring from 
the active superintendency of the Orphanage she had formu-
lated plans with this respondent and the said Annie H. Ford 
whereby they would jointly undertake to build a home on the 
property designated in the will of 505 Brevard 
page 16 ~ Street in the City of Lynchburg, to be occupied 
by the thre.e of them during their joint liv;es. Un-
der this arrangement the three parties concerned were to 
make equal contributions to the cost .of erecting a house 
thereon, and accordingly plans were drawn and the house 
was built, and thereafter the three parties severed their 
connection with the Orphanag·e- and occupied the said house 
as a residence. The lot upon which this building was erected 
was owned in fee simple by the testatrix, and accordingly, 
during her lifetime and after the construction of the house, 
she arranged with the Lynchburg Female Orphan Asylum to 
lend the sum of $4,000.00 to take care of the unpaid portion 
of th~ cost of erecting said house, and accordingly the said 
testatrix, by deed dated November 2, 1931, conveyed said 
property in trust to secure said indebtedness, said bond and 
deed of trust being executed solely by the said testatrix, in 
whose nan1e said property then stood. 
In order to give proper recog·nition to the interestin said 
property acquired by this respondent, and in order to evi-
dence the arrangement then obtaining·, which the said testa-
trix fully intended to carry out if she lived, the said testa-
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trix set forth in the codicil of November 19, 1932, that of the 
$4,000.00 due on the loan made by the Orphan Asylum, she, 
the testatrix owed one-fourth, and your respondent owed one-
fourth, and the balance was due by the respondent, Annie H. 
Ford, 'vho had made no contribution thereon, and the testa-
trix directed that if' the said Annie H. Ford did not wish to 
assume the obligation of her ratable proportion of said bond, 
then this respondent, 'vho 'vould pass under the terms of the 
· will into sole ownership of the property, might per-
page 17 ~ sonally assun1e it. Regarding the payn1ent of the 
. $1,000.00 obligation o)Ving by the testatrix, she 
sugg·ested in said codicil her wish that it be met from the 
bond secured by deed of trust on 504 Westwood A venue, 
which bond was hypothecated as collateral security for a 
debt with Lynchburg Trust & Savings Bank, said bond be-
ing for $2,000.00, and now being held as collateral for a debt 
of $1,000.00 due the said bank. 
Your respondent further shows that before the said testa-
trix could discharge her portion of the obligation, assumed 
for their joint benefit, the testatrix died, while the three of 
them were residing at Windsong. Shortly after the death of 
the said testatrix the said Annie H. Ford announced her in-
tention not to continue her obligation for the sun1 of $2,~ 
000.00, and conceded to this respondent full ownership of 
the interest of the testatrix in said property, as passing· to 
her 'under and by virtue of the terms of the will aforesaid. 
Shortly after the death of the testatrix and the qualifica-
tion of her administrator, it was asce-rtained that the estate 
was heavily indebted, in one or more banks, for sums bor-
rowed by the testatrix upon certain hypothecated securities, 
whose value had shrunk to the point where, at the time of her 
death or shortly thereafter, it was generally considered that 
these collaterals were insufficient security. At least one of 
these creditors had concluded that its collateral was inade-
quate, and it had formulated and submitted to this respondent 
plans whereby this respondent and other devisees of real es · 
tate under. the will were requested to underwrite or guaran-
tee the deficiency of such debts~ as the only alternative to 
the institution of legal proceedings to subject the 
page 18 ~ real estate to the payment of the same. During the 
pendency of these negotiations the taxes on this 
real estate were unpaid for the year 1933., and had gone 
delinquent, the semi-annual instalments of interest on the loan 
secured on Windsong had not been paid by the administra-
tor, apparently for lack of funds, .arid consequently your re-
spondent found that it was entirely beyond her means to un-
dertake the payment of the obligations in arrears and to as-
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surrie liability for other debts of the testatrix, as requested by 
her creditors, particularly in, view of the threatened litiga-
tion that might subject all real estate to the payment of debts. 
In view of the default aforesaid in the payment of taxes 
and of interest upon the debt held by it, the Lynchburg Fe-
male Orphan Asylum, holder of the first lien debt on the Wind-
song property, decided, for reasons satisfactory to itself, 
to foreclose the same, and accordingly, after proper advertis-
ing, the property was sold at public auction, on January 23, 
1934, and your respondent, for the protection· of her interest 
and to carry out the wishes of the testatrix, became the pur-
chaser, for the sum of $4,855.00. In order to finance this 
an1ount your respondent procured a loan from the said Or-
phan Asylum in the sum of $4,000.00~ pursuant to arrange-
ments made prior to said sale, which loan constitutes a first 
and only lien upon the Windsong property. Since the fore-
closure of said deed of trust your respondent is advised that, 
due to the appreciation of the securities owned by the es-
tate, the debts due by the testatrix have been fully paid, or 
have been arranged for, thereby exonerating from 
page 19 ~ any indebtedness liability (other than liens created 
by the testatrix during· her lifetime) the real es-
tate, or any interest therein, which the testatrix owned at the 
time of her death, so that the sarne is free to pass under the 
terms of her will and codicil, after the payment to this re-
spondent of said sum of $1,000.00, which the estate is fully 
capable of paying·, as directed by the testatrix, in satisfac-
tion of her recog·nized liability to the joint undertaking afore-
said. 
Your respondent is advised, and therefore charges, that 
under the terms of the ·will and codicil aforesaid, the testa-
trix expressly recognized her liability on account of said 
Windsong property, to the extent of $1,000.00, for the pay-
ment of which she sugg·ested her equity in the Westwood 
Avenue property as heretofore stated, and in addition cre-
ated a liability upon her entire estate, expressly directing that 
said sum be paid on the indebtedness due the Orphan Asy-
lum secured thereon, and having thus arranged for the full 
payment for an undivided one-third interest in said proprty, 
then devised her entire interest in said property to this re-
spondent. Your respondent is further advised that, as a re-
sult of the foreclosure and purchase aforesaid, having per-
sonally assumed the indebtedness on said real estate to the. 
extent of $4,000.00, including the $1,000.00 due thereon by the 
said Willie A. Bo\vman, this respondent is entitled to receive 
from the said estate the sum of $1,000.00, with interest from 
November 2~ 1~32~ until paid, with which to curtail said in-
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debtedness, and which will bring about ·an equilization of 
the interests therein contemplated and required by the con-
tract entered into by this respondent with said tes-
page 20 ~ tatrix, evidenced by the will and codicil aforesaid. 
And as a further result of the perfection of said 
arrangement, which was duly recognized by said testatrix, this 
respondent is entitled to receive from the trustees aforesaid 
the sum of $195.78 now in their hands, over and a hove the 
mortgage indebtedness for which foreclosure 'vas had, one-
third of 'vhich sum she is entitled to receive as a legacy from 
the testatrix, and the other two-thirds she is entitled to re-
ceive as belonging to her in her own right. 
·Your respondent specifically denies that she has ever dis-
claimed the will aforesaid or declined to assume its burden, 
but, on the contrary, in the furtherance of the plan evidenced 
by the will aforesaid, whereby this respondent was to pass 
into sole ownership of the property and to assume indebted- · 
ness thereon to the extent of $3,000.00, your respondent be-
came the purchaser thereof at public auction and arranged 
for a mortgage indebtedness of $4,000.00 thereon, in order 
that this estate, upon the final settlement thereof might find 
the status of said property unchanged and the opportunity 
sill open to effectuate the wishes of the testatrix. 
'Vherefore your respondent prays that this court will 
award to her the said sum of $195.78 in the hands of the trus-
tes aforesaid, and will direct the administrator of this estate 
to pay over to her the sum of $1,000.00, with interest from 
November 2, 1932, out of the assets of the estate, for appli-
. cation upon the indebtedness of the said testatrix, 
page 21 ~ assumed by this respondent, for the purpose of 
effectuating· their joint arrangement for the con-
struction and occupation of the property aforesaid. 
And having fully answered your respondent prays that 
she may be hence dismissed with her costs. 
SAMUEL H. WLLIA~IS, 
Attorney for Respondent. 
V. ESTELIJE FR.AZIER. 
The Answer of Annie H. Ford ref·erred to in the foregoing 
decree is in the words and fig-ures following, to-wit: 
The separate answer of Annie H. Ford to a certain bill in 
chancery exhibited against her and others by Fred Harper, 
Administrator c. t. a., etc., in the Circuit Court of the City 
of Lynchburg, Virginia : 
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For answer to said bill, or to so much thereof as she is 
advised that it is necessary that she should answer, this re-
spondent admits the allegations of the bill concerning the resi-
dence and death of the late Willie A. Bowman, the execution 
and probate of the holograph will and codicil set forth in said 
bill, and the qualification of the administrator thereon. 
Further answering respondent admits that the statement 
made by the testatrix embodied in the codicil to her will 
properly showed the financial condition of their joint ar-
rangement for the erecting· and occupation of the Windsong 
property, 505 Brevard Street, Lynchburg, Virginia. At the 
time of the execution of this codicil this respondent had made 
no contribution to the cost of said house and had then sig·ni-
fied her inability to complete the arrangement or 
page 22 }- to pay any portion of the mortgage debt of $4,-
000.00, $2,000.00 of 'vhich would have been this re-
spondent's proper share under their arrangement. After the 
death of the said testatrix, with full knowledge that she, 
the said testatrix, by her 'viii had effectuated the arrange-
ment previously understood, by devising to this respondent 
and V ... Estelle Fr~zier, or the one desiring to assume the un-
paid portion of said mortgag·e obligation, the entire interast 
of the testatrix in said property, this respondent advised the 
said V. Estelle ·Frazier that she was unwilling to enter into 
said arrangement and disclaimed a.ny interest .in said prop-
erty, either under the original arrangement or under the 
will of the said Willie A. Bowman, and that she, the respond-
ent V. Estelle Frazier, was at liberty to carry out said ar-
rangement for her own sole benefit, free from any claims on 
the part of this respondent in said property. Your respond-
ent is advised that under the terms of said arrangement the 
said Willie A. Bowman had obligated herself to pay an ad-
ditional $1,000.00 towards the cost of said property and in-
tended to obligate her estate to the payment of said sum, 
which, in equity, is due to be paid to the said respondent, V. 
Estelle Frazier, for the reduction pro tanto of the mortgage 
indebtedness on said property. 
And having fully answ·ered this respondent prays to be 
hence dismissed with her costs. 
ANNIE H. FORD. 
S. H. "\VILLIAMS, 
Attorney for the Respondent . 
. page 23 }- The Answer of D. A. Roberston, Acting Trus-
tee, referred to in the foregoing decree is in the 
words and figures following, to-wit: 
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The separate answer of Douglas A. Robertson, Acting 
Trustee, to a certain bill in chancery filed against him and 
others by Fred Harper, Administrator, in the Circuit Court 
of the City of Lynchburg. 
· For answer to said bill, or to so much thereof as he is ad-
vised that it is necessary for him to answer, this respondent 
says, that he knows nothing of the testamentary disposition 
of her property made by the late Willie A. Bowman, nor of 
the probate of her will or the qualification of her personal 
representative. 
Your respondent admits that by deed dated November 2, 
1931, recorded in Lynchburg Clerk's Office in Deed Book 180, 
,page 49, the said Willie A. Bowman conveyed to this respond-
ent and Samuel H. Williams, Trustees (either or both of 
whom may act), a certain piece of property, with the resi-
dence thereon, known as No. 505 Brevard Street, in the City 
of Lynchburg, Virginia, in trust to secure to Lynchburg Fe-
male Orphan Asylum, the holder thereof, the payment of one 
certain bond in the sum of $4,000.00, payable to said Asylum 
three years after its date. In November, 1933, this respond-
-ent was notified by the said Asylum that default had been 
made in the payment of the interest due upon the bond afore-
said, requesting and directing the undersigned to proceed 
to foreclose the same, and accordingly the undersigned, act-
ing solely as trustee, after advertising the sale 
page· 24 ~ of said property once a week for four successive 
weeks in the Lynchburg Daily News, offered the 
said property for sale at public auction on January 27, 1934. 
There were several bidders on this ·property, and it was fin-
ally sold to V. Estelle Frazier, the highest bidder therefor, 
for the sum of $4,855.00, which sum was paid by her to the un-
dersigned in cash. After the payment of the costs and ex-
penses incident to said sale, and taxes for the year 1933, and 
after paying· the principal of said debt, with interest thereon 
from November 2, 1932, to the date of sale, there remained 
in this respondent's hands the sum of $195.78, as will more 
particularly appear from a statement of this respondent's 
settlement of account, which is here,vith filed, which amount 
this respondent holds subject to the order of this court. 
And having fully answered your respondent prays to be 
hence dismissed 'vith his costs. 
DOUGLAS A. ROBERTSON, 
Acting Trustee. 
page 25 ~ Douglas A. Robertson, Acting Trustee in deed 
of trust from Willie A. Bowman, unmarried, to 
Samuel H. Williams and Douglas A. Robertson, Trs., dated 
Nov. 2, 1931, recorded in Deed Book 180. page 49. 
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1934 
Jan. 27 By V. Estelle Frazier 
Purchase Price for 505 Bre-
vard St. 4,855.00 
Prorata share insurance pre-
miums #3058 Equitable 
Fire Ins. Co. for $2,000.00, 
expiring Sep. 8, 1934, is-
sued by T. J. Ingram & 
Co.-premium $16.50 (7 
mos. 15 days) · 3.45 
#694907 National Fire Ins. 
Co. for $1,000.00 expiring 
Sept. 8, 1934, issued by 
Davis-Childs & Co.-pre-
mium $8.00 (7 mos. 15 
days) 1.72 
#387321 New Hampshire 
Fire Ins. Co. ~ssued by 
I vey & Kirkpatrick for 
$2,000.00, expiring Oet. 1, 
1934, premiums $16.40 (8 
35 
\. ~ 
mos. 8 days) 3.80 4,863.97 
To Check #4696 to Lynchburg 
burg Female Orphan Asy-
lum 
Prin. b.ond Willie A. Bowman, 
dated Nov. 2, 1931, payable 
3 yrs. after date 4,000.00 
Int. coupon due May 2, 1933 120.00 
Int. on $120.00 from May 2, 
1933, to Jan. 23, 1934, 5.22 
Int. coupon due Nov. 2, 1933, 120.00 
page 26 ~ Int. on $120 from Nov. 2, 
1933, to Jan. 23. 1934, 1.62 
Int. on $4,000.00 from Nov. 2, 
1933, to Jan. 23, 1934, 54.00 4,300.84 
To Check #4697 to The Daily 
News-Advertising sale 
in four issues 15 .. 60 
To Check #4695 to ,J. M. B. 
Lewis, P. M.-Revenue Stamp 5.00 
To Harrison, Long & Williams, 
Attys. deed to purchaser 5.00 
To Douglas A. Robertson, Acting 
Trustee-5% commission 
on $4,855.00 242.75 
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To Margaret G. Allen, Notary 
Public-two acknowledge-
ments 
June 25 To Check #4966 to H. M. Da-






By Balance 195.78 
page 27 ~ STIPULATION. 
It is stipulated and agreed by and between the parties, by 
counsel, that in the consideration and determination of this 
ease the Court shall consider as facts duly proven by compe-
tent testimony all alleg·ations contained in the bill and in the 
several answers stated therein as facts, but not conclusions 
or inferences argumentativell.y drawn therefrom. 
FRED HARPER, 
Administrator c. t. a. 
H. C. FEATHERSTON, 
Attorney for Virginia Bowman Witte, Howard 
L. Bowman and Mary Floyd Bowman Betry. 
S. H. WILLIAMS, 
Attorney for V. Estelle Frazier, Annie H. Ford 
and Douglas A. Robertson, Trustee. 
And now at this day, to-wit, at Lynchburg Circuit Court, 
September 28, 1935, the date first hereinbefore mentioned. 
This cause came on this day to be: heard upon the bill here-
tofore filed by leave of court, upon the joint and several an-
swers of Virginia Bowman Witte, Howard L. Bowman and 
Mary Floyd Bowman Berry and upon the several answers 
of V. Estelle Frazier, Annie L. Ford and Douglas A. Robert-
son, Acting Trustee, likewise filed by leave of court, and 
upon. the stipulation entered into by the parties by counsel, 
that in the consideration and determination of this cause the 
court shall consider as facts duly proven by competent testi-
mony all allegations contained in the bill and in the several 
answers stated therein as facts, but not conclusions or infer-
ences , argumentatively drawn therefrom, filed with the pa-
pers in this cause and made a part of the record, and was 
argued by counsel. 
page 28 ~ Upon consideration whereof, the court proceed-
ing to construe the will of the late Willie A. Bow-
man, doth adjudge, order and decree that the estate of Wil-
Virginia B. Witte, et al., v. Fred Harper, Adm'r, etc. 37 
lie A. Bowman, deceased, is indebted to the respondent, V. 
Estelle Frazier, in the sum of One Thousand Dollars ( $1,-
000.00), with interest thereon at six per cent from November 
2, 1932, until paid, being the amount which the said Willie A. 
Bowman promised and agreed to pay toward the, joint con-
struction of the residence referred to in her will and codicil 
as "Windsong"; and i.t appearing to the court that all other 
debts of the said estate have been fully satisfied from per-
sonal estate applied thereto by the administrator, the court 
doth adjudge, order and decree that the payment of the debt 
due the respondent, V. Estelle Frazier, as aforesaid, with 
interest thereon computed as above, and in conformity with 
the expressed wishes of the testatrix as set forth in her 
will and codicil thereto, be and it is hereby made a charge 
primarily upon the property referred to in said will and codi-
cil as No. 504 Westwood A. venue, in the City of Lynchburg, 
devised by the testatrix to the respondent, Virginia Bowman 
·witte, for her life and at her death to the respondent, Mary 
Floyd Bowman Berry, which said real estate was by the tes-
tatrix during her lifetime conveyed in trust to secure a bond 
of Two Thousand Dollars ($2,000.00) hypothecated for a 
loan of One Thousand Dollars ($1,000.00). referred to in the 
hill and in the codicil f.'foresaid. 
And the court doth order that unless the said Virginia 
Bowman vVitte or some one for her, within sixty days from 
the entry of this decree, pay the aforesaid debt, 
page 29 ~ with interest, then J. R. Caskie and S. H. Williams, 
who are hereby appointed commissioners for the 
pnrpose, do proceed to sell the house and lot known as No. 
504 W eshvood A venue, after proper advertising, at public 
auction, which sale is to be made subject to the lien created 
thereon by the testatrix during her lifetime as hereinabove 
set forth, which said sale shall ·be for cash. And should the 
proceeds of the sale of the said #504 Westwood Avenue, sub-
ject to the lien aforesaid, prove insufficient to pay the balance 
due the said V. Estelle Frazier, then the court doth direct 
that the complainant, Fred Harper, Administrator c. t. a. of 
the estate of Willie A. Bowman, deceased, after paying the 
cost of this proceeding, including an attorney's fee of $50.00 
to himself for instituting and conducting the same, do pay to 
the said V. Estelle Frazier the sum of $271.59, or as much 
thereof as may be necessary to pay the balance due her, being 
the balance remaining in his hands of a sum received by him 
from The First National Bank of Lynchburg, representing the 
equity of the ·said Willie A. Bowman in certain stocks, men-
tioned in her will, a~ter the sale thereof for the satisfaction 
of the indebtedness due said bank by her, for which said 
38 Supreme Court of Appeals of Virginia. 
stocks were hypothecated, and should the proceeds of the 
sale aforesaid and the payment by the. administrator be in-
sufficient to pay said debt in full, and if the respondents 
fail to pay or cause to ·be paid to. the commissioners any bal-
ance due on said debt,-then said commissioners shall sell the 
property known as No. 500 vV estwood Avenue, said sales to 
be . .for cash for an amou11t .sufficient to pay the 
page 30 ~ balance due the said V. Estelle Frazier, after ap,.. 
· · plying the- payment hereinabove authorized, the 
balance, if any, to be evidenced by the bonds of the pur-
chaser bearing six per cent interest, payable. to.·the order of 
the· court in this cause and secured by deed of trust- upon the · 
property conveyed. And the said commissioners .shaH make 
further -report to this court how they have. executed this de-
cree. ·But before proceeding to act as such the said commis-
sioners, or one of them, shall give bond before the clerk of 
· this court in the amount of $2,000.00 conditioned upon the 
faithful performance of their duties hereunder. 
And the cou·rt doth furthe1• adjudge, order ·and decree that 
the -respondent, Douglas· A. Robertson, do pay to the said V. 
Estelle Frazier; the sum of $195.78 remaining in his hands 
as shown by the answer filed in this cause. 
And the respondents, Virginia Bowman Witte, Howard L. 
Bowman and Mary Floyd Bowma~ Berry, intimating a de..: 
sire· to appeal from this decree, it is ordered that the same be 
suspended for a period of sixty days from this date for the 
purpose· afoFesaid, upon the respondents, ·or some one for 
them, entering into borid before the clerk ·of this court in the 
penalty of $100.00 conditioned according to la,v. 
I, Hubert H. Martin, clerk of the circuit court of the city 
of Lynchburg, do certify that the foregoing is a true trans-
cript of the record of the chancery suit of Fred Harper, ad-
ministrator c. t. a. of Willie A. ·Bowman, ·deceased, against 
Willie A. Bowman's heirs, and I further certify that notice 
as required by Section 6339 of the Code has been duly given as 
appears by . a paper writing filed . with the record of said 
suit. · · 
Given under my hand this 26th day of October, 193~. 
HUBERT H. MARTIN, Clerk. 
Clerk's fee for making this transcript $14.75. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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